APPENDIX

Open and Public
Meetings

To quote the statute, “In enacting this chapter, the Legislature
finds and declares that the state, its agencies and political subdi-
visions, [sic] exist to aid in the conduct of the people’s business. It
is the intent of the law that their actions be taken openly and that
their deliberations be conducted openly.”

Generally speaking, when public bodies meet to discuss and take
action on public business, their deliberations are to be open and
public. This does not mean that the public can participate; it only
means that the meeting is to be observable by the public.

Fair enough, but what is a “public body” and when do we call
their interaction a “meeting”? As you would expect, the devil is
in the details.

What is a public body?

It is any administrative, advisory, executive, or legislative body
of the state or a municipality, county, special district, school
board, or other entity created by government action, if that body:

1. has two or more members AND
2. uses or spends tax dollars AND
3. makes decisions about the public’s business

UNLESS the body is a political party or one of a few committees
at the state legislature.
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City councils, county commissions, planning commissions,
boards of adjustment, site plan review committees, historic dis-
trict commissions, and similar land use bodies are all public bod-
ies. Groups of staff who meet together and ad hoc committees of
self-appointed individuals who meet to propose changes in pol-
icy are not public bodies.

What is a meeting?

A meeting is the convening of a quorum of a public body to dis-
cuss or act on business that the body does, unless the meeting is:

1. by chance OR

2. to discuss administrative matters that are the normal busi-
ness of a body like a three-person county commission and
no formal action is required for that business, or for the
body has no official role in the business they discuss’

Study sessions, field trips, and formal sessions held for the pur-
pose of discussing or acting upon a matter over which the pub-
lic body has jurisdiction or advisory power are all “meetings.”

How is public notice to be given of meetings?

It is done in several ways. Any body like the planning commis-
sion or city council must give notice once a year of their normal
meeting schedule. The notice must note the specific time, date,
and place of each meeting planned for the year.*

Any body must also give a 24-hour advance notice of the agen-
da, date, time, and place of each of its meetings.’ If this require-
ment is not met, the body is not to meet.

Public notice can be satisfied by:

1. written notice posted at the principal office of the body or
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at the meeting place, AND

2. notice to at least one newspaper of general circulation in
the area or to a local correspondent

Emergency meetings can be held to handle urgent matters if the
best notice practicable is given and an attempt is made to notify
all members of the body and a majority votes to go ahead with
the meeting.’

Public bodies are encouraged to use electronic means such as
special cable TV channels, e-mail, or the internet to broaden the
notice of public meetings.

Remember that there are some other notice requirements related
to certain items on an agenda; for example, some ordinances
require advance notice to neighbors before certain applications
can be heard. Check the local ordinance and state statutes to be
sure of the notice requirements for specific issues. Just because
the meeting was noticed twenty-four hours in advance does not
mean that the notice requirements for a zoning change were met.

What if items are discussed that are not on the agenda?

In a recent case involving Summit County, the Utah Supreme
Court held that no violation of the Open and Public Meetings Act
occurred when the planning commission discussed in its meet-
ing items that were not on its agenda because the matters were
not within the jurisdiction of the planning commission to make
decisions about. This opinion by the court offers some comfort to
those who worry about falling into the trap of discussing inci-
dental issues not related to their offices without putting such non-
issues onto the agenda.”

On the other hand, the courts have given some indication that
when a significant issue is to be discussed, it should be listed
plainly on the agenda. Sometimes local officials get a little too
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“cute” by placing an item at the bottom of the agenda such as
“other business” or “possible executive session” or the like and
assume that that creates a blanket opportunity to discuss any-
thing at all. This is clearly an abuse. In a recent case, the Utah
Supreme Court said “it would clearly violate the public policy
behind the Act to strategically hide sensitive public issues
behind the rubric of ‘other business.”” In that case, the city only
escaped having its actions invalidated because the item dis-
cussed was re-advertised and heard again in a subsequent meet-
ing that had been properly noticed.

What is the difference between a public “meeting” and a pub-
lic “hearing”?

Quite a bit. Anyone can observe a public meeting, but there is no right
to speak or be heard there. Although it is common (and wise) for
local bodies to freely allow public comment when that comment
is constructive and not disruptive, they have no legal duty to do
SO.

Local ordinances and state statutes may provide for the obliga-
tion to hold public hearings, and those rules must be followed.
Beyond that, the public participates in presenting opinions and
evidence at the pleasure of the body that is conducting the meet-
ing. Many would be surprised, for example, to know that there
is no state requirement that the planning commission conduct
public hearings on rezoning requests or other similar business.”
Most do, and perhaps are required to do so by local ordinance,
but they are not obligated by some state law to do so. Check the
local ordinance or relevant state statute to see if a public hearing
is required.

It is not uncommon for legislative bodies to have time on their
agenda for “comments” or “questions” from the public. This is
normally limited in time to avoid taking time on items that are
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not on the agenda at the expense of the items that are. In fact,
though the public may raise any issue, it would violate the notice
requirements explained above if the body extensively discussed
a matter that is not on the agenda just because a citizen brought
it up.” It would certainly be out of order to make a decision with-
out the agenda showing that the issue was to be brought up.

Although there is nothing wrong with taking advantage of an
open mike if it is provided, the better practice would be to call
the clerk or chair of the body and ask to be on the agenda so they
could discuss your matter completely and legally, and perhaps
make a final decision on the matter.

If the meeting is not a public hearing, you have no right to par-
ticipate. You are entitled, as mentioned, to record it, to observe it,
to tell your friends about it, and to communicate your thoughts
to the members of the body outside of the meeting, but you don’t
have any right to speak up unless the body invites you to do so.
Check with someone ahead of time to find out if public input is
commonly accepted and how you can express your desire to
speak if you are so moved while the meeting is proceeding.

If the meeting is a public hearing, there are usually some restric-
tions on participation such as time limits. If unduly narrow and
strict, these limits may actually violate due process, but normal-
ly they must be followed. If you do not have time to say all you
wish, submit written material for the record so that everything
you wish to be considered can be taken into account as the deci-
sion is made. If your rights to property are at issue, there are min-
imal standards of due process that must be afforded to you. The
right to adequately present your evidence and argument cannot
be unreasonably restricted.

If you are not allowed to submit written materials, ask a member
of the body to submit them for you. The record must include any
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information that a member submits.™
What records of public meetings must be kept?

Written minutes or a tape recording must be kept of all open
meetings. The records must indicate:

1. when and where the meeting was held, AND

2. which members of the body were present, AND

3. the substance of all matters discussed, AND

4. arecord by individual members of all votes taken, AND
5

the names of all citizens who appeared and the substance,
in brief, of their testimony, AND

6. any other information that a member of the body requests
be entered in the minutes®

If a tape is used to record a meeting, written minutes must be
produced within a reasonable time and be made available to the
public.” The tape is a public document. It may not be erased or
destroyed except under a schedule of destruction for public doc-
uments.” Only written minutes, however, are considered evi-
dence of the official action taken at the meeting.™

Anyone present may also record all or part of a meeting, as long
as the recording does not interfere with the conduct of the meet-
ing.”

Are there some meetings that do not have to be open to the
public?

Yes, if they fit into one of the following narrow exceptions for
closed meetings or “executive sessions”:

1. to discuss the character, professional competence, or phys-
ical or mental health of an individual; OR
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2. strategy sessions to discuss collective bargaining; OR

3. strategy sessions to discuss pending or reasonably immi-
nent litigation; OR

4. strategy sessions to discuss real estate transactions where
such a private discussion would help the public body get
the best deal; OR

5. to discuss the deployment of security systems; OR

6. deliberative proceedings by bodies which act like a jury in
determining the facts of a given situation and applying
those facts to a matter properly at issue before them in a
“quasi-judicial” proceeding.”

Note that exception 6 is not found in a state statute, but has been
created as an exception by the opinion of the Utah Appellate
Courts. To quote from a recent case involving the deliberations
by the Wellsville City Council over the revocation of a business
license:”

It is clear that the legislature intended that any official meet-
ing of the [public body], wherein it performs the “informa-
tion obtaining” phase of its activities, should not be held in
private or in secret, but should be open to the public. How-
ever, once the “information obtaining” procedure has been
completed, it is essential that during the “decision making”
or judicial phase, those charged with that duty have the
opportunity of discussing and thinking about the matter in
private, free from any clamor or pressure, so they can calm-
ly analyze and deliberate upon questions of fact, upon the
applicable law, and upon considerations of policy, which
bear upon the problems with which they are confronted.*
Therefore, as long as the “information obtaining” proce-
dures are conducted in the open and any final or formal
action is announced or issued in the open, the “decision
making” or deliberation of a public body during a judicial
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process may be held in private and is exempt from the
requirements of the Act.”

This exception may not apply to meetings of the Board of Adjust-
ment since those meetings are governed by a state statute that
reads specifically:

All meetings of the board of adjustment shall comply with
the requirements of Title 52, Chapter 4, Open and Public
Meetings.”

The Utah Supreme Court has not applied the deliberation excep-
tion to the Board of Adjustment specifically, so it is unclear
whether they can meet in private to deliberate. It would proba-
bly be wise not to raise the issue. The Board of Adjustment
should conduct its deliberations in public.

And, most prominently, this exception only applies to quasi-judi-
cial proceedings. Private deliberations may be held if a judicial-
like hearing is held to revoke a license or permit, to determine if
a nonconforming use has been abandoned, or to consider a vari-
ance.

It would generally not be appropriate to discuss proposed leg-
islative decisions such as the general plan, zoning ordinance,
rezoning requests, annexations, or similar policy questions in
private. In the rare event that a closed meeting to discuss legisla-
tion is appropriate under the law, it would probably be in the
context of the exception allowed to discuss pending or reason-
ably imminent litigation.

What are the limits on a closed meetings?

Before going into a closed meeting, the body must meet in open
session and take a motion to go into a closed meeting. The
motion must pass by a two-thirds majority vote of the quorum
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that is present to conduct the meeting. The reason(s) for holding
the closed meeting must be announced and made part of the
record of the open meeting and the vote must be recorded indi-
vidually.”

The public body, in a closed meeting, may not make any deci-
sions, and cannot approve an ordinance, resolution, rule, con-
tract, or appointment. It must come out of a closed meeting to
make a decision.”

The public body must tape record closed meetings or keep
detailed written minutes that disclose the content of the closed
portion of the meeting. These minutes or tapes are protected
records, however, and the public can only have access to them
now or in the future under the limitations imposed on such
records by GRAMA. The minutes must include the date, time,
and place of the meeting; the names of those present and absent;
and the names of all others present except where noting some-
one’s presence may violate a confidence and defeat the purpose
of keeping the meeting closed.”

If a closed meeting is challenged in court, the judge will review
the tape recording or minutes in privacy and decide if the meet-
ing was legally held. If the rules were followed, she will seal the
record and not reveal any of its contents. If she determines that
the meeting was not conducted properly in private, she will
reveal all or any part of the record of the meeting which relates
to business that should have been conducted in public.”

The ability to weigh facts in private does not lessen the duty a
public body has in supporting its decisions by substantial evi-
dence on the record. No decision can be made behind closed
doors. The public body must come out of a closed meeting, state
the facts as they find them to be, and then announce a decision
that is supported by those facts if their decisions are to be valid.”
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Can meetings be held by telephone or on the internet?

Yes, as long as the public can also participate. One location for
participation must be in the city where the body normally meets.
Notice of the meeting and the means to participate must be pro-
vided twenty-four hours in advance.”

How are open meeting requirements enforced?

First of all, the duty to enforce the statute is imposed on the
Attorney General and county attorneys.” There is a specialist at
the office of the Attorney General who handles these matters and
will respond to local concerns and questions.

Anyone denied any right to participate in open and public meet-
ings can also bring suit to compel compliance with the rules. In
the right case, the court can award attorneys’ fees and court costs
to a successful plaintiff. Decisions made in violation of the open
meetings act (either by improperly closing a meeting or by fail-
ure to provide the required notice) can be voided by a court if the
decision is challenged by filing legal action within 90 days.*

'Utah Code Ann. §52-4-1.

*Utah Code Ann. §52-4-2(3)(a).

*Utah Code Ann. §52-4-2(2)(a).

‘Utah Code Ann. §52-4-6(1).

*Utah Code Ann. §52-4-6(2).

‘Utah Code Ann. §52-4-6(3).

"Utah Code Ann. §52-4-6(5).

$Utah Code Ann. §52-4-6(4).

*Utah Code Ann. §10-9-402(2)(b) provides, for example, that fourteen days’ notice must be given
for a zone amendment.

“Harper v. Summit County, 2001 UT 10, 26 P. 3d 193.

"Ward v. Richfield, 798 P.2d 757 (Utah 1990).

2See Utah Code Ann. §10-9-402(2)(b) where the duty to hold the hearing is imposed on the leg-
islative body, but not on the planning commission. They must only meet in an open meeting and
make a recommendation to the legislative body. Of course, every planning commission I am
aware of holds a hearing, which is entirely appropriate. The law sets minimums for public par-
ticipation, not maximums.

BUtah Code Ann. §52-4-6(2).
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“Utah Code Ann. §52-4-7(1)(e).

Utah Code Ann. §52-4-7(1).

“Utah Code Ann. §52-4-7(3).

“Utah Code Ann. §52-4-7(6). The duty to preserve records by municipalities and counties is
referred to in Utah Code Ann. §63-2-905. Each government entity is to adopt a schedule for the
retention of records, including tape

recordings of meetings.

8Utah Code Ann. §52-4-7(6).

“Utah Code Ann. §52-4-7(4).

“For a case discussing this exception see, Kearns Tribune v. Salt Lake County Commission, 2001 UT
55 28 P. 3d 686. The court did not read the exception narrowly, but allowed Salt Lake County to
discuss strategy for a pending hostile annexation issue even though litigation had not been filed
against the county in the matter.

2Utah Code Ann. §52-4-5 lists the first six exceptions shown in these materials.

2Dairy Prod. Servs., Inc. v. Wellsville, 2000 UT 81, 24, 13 P.3d 581.

2Id.

%#Common Cause of Utah v. Public Serv. Comm’n, 598 P.2d 1312, 1315 (Utah 1979); see also Andrews
v. Board of Pardons, 836 P.2d 790, 792-93 (Utah 1992) (per curiam) (finding judicial nature of board
deliberations to be exempt from requirements of Utah Open and Public Meetings Act).

»See Common Cause of Utah, supra, note 24, at 1,315.

%Utah Code Ann. §10-9-702(4)(a).

¥Utah Code Ann. §52-4-4.

#bid.

»Utah Code Ann. §52-4-7.5.

»Utah Code Ann. §52-4-10.

*Dairy Prod., supra, note 22.

?Utah Code Ann. §52-4-7.8.

“Utah Code Ann. §52-4-9.

*Ibid.
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