CHAPTER

Appealing Land Use
Decisions

There are two facets to the appeals issue: whencanyou appeal
and when mustyou appeal.

When can you appeal?

As with just about every other aspect of American life, one does
not have to settle for the first answer given in a land use issue.
Dispute resolution is, more often than not, what the land use pro-
cedures are all about.

If you disagree with a decision, there is invariably a method to
appeal it from the first decision-maker to some other entity. In
order to make that appeal yourself, you need to do some
research about the process and then follow the specific proce-
dures.

Some land use decisions are not even meant to be final (such as
when the planning commission decides whether to recommend
approval of a subdivision application that comes before them). In
such cases there is another review set up automatically and
you will have an additional chance to influence the decision at
the second level of review, usually before the local council or
county commission.

Again, there is no substitute for reading the local ordinance.

183



184

A Utah CitizenOs Guide to Land Use Regulation

There may be many variations on the theme when it comes to
appeals, but there are a few general guidelines that are set by
state statute or court precedent.

Standing. This is a legal term of art that means the person ask-
ing the question is entitled to the answer. If the law says you

have no legal interest in the issue, then you have no right to
demand the issue be heard at all, much less that it be resolved
one way or the other.

The applicant typically has standing to challenge a denial of his
application. The ordinance may allow neighbors or others the
right to bring a challenge or make an appeal whether the appli-
cation is approved or denied. If your constitutional rights are

affected, you have standing to protect them. Check the local ordi-
nance and ask the staff or local government attorney or your
own lawyer to be sure you have standing before you initiate an
appeal.

When must you appeal?

If you canmake an appeal, there is always a deadline by which
you must file an appeal or lose the right to keep the legal issues
alive. You will probably be left out in the cold with nothing to
argue about if you do not file a timely appeal.

It is essential that you check on local appeals procedures and
deadlines.

Exhaustion. There is invariably a local procedure that could be
used to resolve land use issues, and the person challenging local
decisions must file an appeal using such procedures before the
applicable deadline passes. According to statute, there is no
cause of action in district court or in arbitration until after the
Oexhaustion of local administrative remedies.O If you miss the
deadline, you did not exhaust and the issue is closed even
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though your appeal may have been successful if the appeals
process had been used.

The word OexhaustionO may be well chosen, because if there is a
means of appeal, even if it appears to be futile and a waste of
time, you have to use it. According to the Utah Supreme Court,
allegations of unfairness in the day-to-day relationship between
property owners and city staff do not support a claim that the
entire administrative appeals process is inoperative or unavail-
able?

Exception: Violations of federal statute such as the Fair Housing
Act or the statute that protects religious organizations from local
regulation may allow a direct appeal to federal court without
local appeals. Lawsuits involving local government based in
administration of the community ordinances and state statutes
must exhaust local remedies, but those pursuing federal statuto-
ry relief need not.

This is an opportunity that many citizens miss. Once a property
owner complained to me that the local health depart ment
refused to allow him to build a home on his residential lot
because his land was within the Osource protection zoneO of a
cityOs water supply and he would need a septic tank. | explained
that a refusal to allow any building at all could be an unconsti-
tutional act if he was denied all use of his property. He indicated
that when he went to the counter of the health department, they
refused to allow him to make application for building approval
and told him if he did, he would be turned down. Discouraged,
he left the matter there.

| asked him whether his neighbors were allowed to build and he
said they were treated the same way. They all chose not to press
the issue. At least one of them was a lawyer.
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As ombudsman, | convened a mediation sessionNor more accu-
rately describedNan information sharing meeting. Three prop-
erty owners came, as well as officials of the state water quality
division, county attorneyQOs office, health department, and coun-
ty building department. The property owners told their stories
and all listened. When they were finished, | turned to the health
officials present and they agreed with the details of the story.
They had refused to process any applications.

| then turned to the county attorney present. OCould the health
officials do that?O | asked. ONo,O he said. OThey legally had to at
least take the application and deny it. According to the code, the
property owner would then have an opportunity to appeal the
denial to the County Board of Health.O

OHas anyone done that?O | asked. ONoO was the response. No
property owner, in the face of a total loss of all use of his proper-

ty, had ever chosen to force the matter with an appeal to the
Board of Health. The county attorney wondered aloud if the
board would even know what to do if such an appeal came to
them.

ODid you know about that right to appeal?0 | asked the health
officials present. ONoO they said. OWe knew our division director
would never allow building permits and that any effort to get
past his policy would be futile.O

OWell, then,O | said, Oobviously if the fellows at the counter have
refused the process, then it would have been a waste of time. The
property owner can now go to court or come to me as ombuds-
man since any local appeal is futile.O

ONot so,0 said the attorney. OWe will vigorously oppose any such
effort to go to court or arbitration because the person has not
exhausted the local administrative remedies.O
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OYou mean to tell me then that the property owner, who has no
knowledge of such matters, is supposed to read the fine print in
the codes, figure out that an appeals procedure exists, teach the
local officials about it, and then demand that appeal before the
property owner can go to court or expect the ombudsman to
arrange arbitration of the issue?0 | asked.

OExactly.O0

What is even more astounding is that he is absolutely correct. As
ombudsman, | could not take such an agency to arbitration until
the property owners had exhausted their local appeals.

Levels of Appeal

Appeals are thus divided into two levels. First, internal appeals
within the local governmentOs land use procedures, and second,
beyond the county or municipality to the court or the property
rights ombudsman.

For internal appeals, if a landowner or citizen wis hes to have a land
use issue heard in arbitration or at court, one of the following
appeals procedures must be used first:

1. if the matter involves a challenge to the way the zoning
ordinance is being applied or interpreted, appeal to a land
use appeals authority asking whether the ordinance is
being correctly applied (see page 174); or

2. if the matter involves the building, fire, health, landmarks,
impact fees, or other special codes of ordinances, use the
appeals procedures in those codes or ordinances (see page
181); or

3. if the local action may involve the violation of protected
property rights, use the local takings appeals procedure,
(see page 183); or
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4. follow appeals procedures as provided in local ordinances
(see page 185).
For appeals beyond the local government, once the local process
has been Oexhausted,O there are two choices to resolve the mat-
ter beyond the local jurisdiction:

1. request arbitration and mediation through the office of
the Property Rights Ombudsman; and/or

2. file a Petition for Review to the local state district court.
(There is no appeal to federal court unless a federal statute
is involved.)

1. Appeals to a Local Land Use Appeals Authority
Asking for an Interpretation of the Land Use Ordinance

Nature of the decision

Every time the land use ordinance is applied, someone has to
decide what it means and how it should control the proposed
application or use. It would be impossible for the local council or
commission to anticipate every issue that may come up or to
even attempt to regulate every change that people may wish to
make on their properties. If there is a disagreement about what
the language of the zoning ordinance means or how it should be
applied, state statute mandates that a local government provide
an appeals process to resolve that questior?.

This statutory right to appeal any decision applying the ordi-
nance to a land use appeal authority is a very powerful, but sel-
dom used, tool for citizens and property owners.

When and where must the appeal be filed?

There may or may not be a deadline for an appeal in the local
ordinances or rulesNcheck and read the ordinances to be sure.
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The process of filing the appeal is probably provided for in the
procedures adopted by local ordinence. There is often a fee
involved. DonOt miss the deadline. It will be fatal to your cause if
you do. A recent case involving some neighbors who protested
the building of a house in the foothills of Draper makes the point
vividly. * The owners of a hillside lot sought a permit to build a
home on a slope that exceeded 30 percent, a thing the ordinance
supposedly did not allow. The neighbors protested. The plan-
ning commission and city council reviewed the matter twice.

The first time, the planning commission denied the right to

build, but at a rehearing it reversed itself and allowed the home

builder to go ahead. There was a requirement in the ordinances
that any appeal from such a decision had to be filed within 14
days. No exceptions were allowed.

Fourteen days went by and the property owner poured his foun-
dation. After the neighbors raised vociferous objections, the city
council got involved. They held a hearing and suspended the
permits, despite the fact that the appeals deadline had passed.

On appeal to the Utah Court of Appeals, the property owner pre-
vailed. The court said that neither the neighbors nor the cityOs
own legislative body could ignore the appeals deadline in the
ordinance. Even the city council could not overturn the planning
commissionOs approval if 14 days passed without a written
appeal.If there is no time provided in local ordinance, you only
have 10 days.

DonOt miss the deadline to file an appeal. If there is no time pro-
vided in local ordinances, you have only 10 days.

Who makes the decision?

Local ordinances must state who is to hear appeals and interpret
ordinances and rules. An appeal authority may be a board of
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adjustment, an appeals board, or a single hearing officer. The fol-
lowing guidelines would apply to any appeal no matter which
body is hearing the appeal.

What notice is required?

An appeals body must post a notice 24 hours in advance as
required by the Open and Public Meetings Act.® It also must
comply with any notice requirements in the local ordinance. A
single hearing officer is not subject to the act and need not hear
an appeal in public unless local ordinance requires it.

What public input is required?

No public hearing is required by state statute. Local ordinance or
practice usually provides for public comment on all land use
issues before bodies making decisions in this arena. Check the
local ordinance and board of adjustment procedures.

What are the issues?

Simply put, the issue is whether the interpretation of the ordi-
nance that is being appealed was Ocorrect,O or the ordinance was
otherwise appropriately applied. There may be some deference
given to the staffer or local official that made the decision unless
some other standard of deference is provided for in local ordi-
nance. Otherwise, the appeals authority must simply review the
plain language of the ordinance to determine what it means and
how it should be applied and support that conclusion by sub-
stantial evidence on the record?®

This is important. The issue before the authority is not whether
the official that previously interpreted the ordinance had a rea-
sonable basis for coming to said conclusion, but the body hear-
ing the appeal comes to the same conclusion based on its inde-
pendent review of all the information available to it. *
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In making the determination of what the ordinance means, the
body hearing the appeal should follow the guidelines in recent
Utah case law:

Because zoning ordinances are in derogation of a property
ownerOs common-law right to unrestricted use of his or her
property, provisions therein restricting property uses should
be strictly construed, and provisions permitting property
uses should be liberally construed in favor of the property
owner.®

Thus, where there is a question about the intent of the language,
the issue should be resolved in favor of the use of property and
against an interpretation that would impose more regulation on
land.

This is important because normally if the application submitted
meets the standards of the ordinance in place at the time, it
should be approved. Unless there are compelling, countervailing
public interests or if changes in the law are pending before the
local leadership, then the community is bound by the laws that
are in place and can only enforce the codes that apply’

How is the decision appealed?

A decision by an appeal authority may be appealed directly to
the district court or, in a case where an unconstitutional taking of
property is alleged, to UtahOs property rights ombudsman.®

Tips for participants

This opportunity to have an appeal authority review the inter-
pretation of the ordinance and how it is applied is very powerful
and seldom used by those who disagree with local regulation.
There is often a knee-jerk reaction by property owners who hear
that a regulation will limit the use they wish to make of their
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propertyNthey think they need a variance.

But the fact is that you do not need a variance if the ordinance
does not actually restrict you in the first place. As discussed in
Chapter 6, pages 94 to 106, applicants who want variances must
prove they are entitled to them under strict standards. Those
who want to appeal the meaning of the ordinance have no legal
burden to meetNthey just ask the question and expect the
appeals authority to provide an answer. Of course, as a practical
matter, if you want the decision to be in your favor, you need to
provide strong arguments in support of your position. Some-
times that means a good speech and a few well-chosen defini-
tions from WebsterOs Dictionagre all the evidence you need to
show why your interpretation of the ordinance is correct, and
why it was inappropriately applied in your situation.

How Do We Interpret a Zoning Ordinance ?

Case Law N Brown v. Sandy City Board
of Adjustment

A case in point may be helpful. In 1998, the Utah Court of Appeals
considered a case involving residential uses in Sandy. Steve Brown
and others with the same idea decided to rent out single family
homes to skiers and other visitors on a nightly basis as if they were
guest cottages. After receiving objections from neighbors, the city
attempted to stop the practice and Brown challenged them to show
him wherein the zoning code prohibited overnight rentals.

The city cited provisions of the ordinance stated that the single fam-
ily zones were designed to create Oa residential environment . . . that
is characterized by moderate densities . . . a minimum of vehicular
traffic and quiet residential neighborhoods favorable for family life.
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The black arrow indicates the location of a house owned by Steve Brown. The
Utah Court of Appeals held that BrownOs use of the house for overnight rentals
did not violate the Sandy ordinances. Photograph courtesy of Sandy City.

(Please accept my apologies in advance for the legdized obscurity of
this next quote, but you need to see it in all its glory to understand why
the court dismissed it.)

The city also referred to a provision of the ordinance that said, ONo
building or part thereof or other structure shall be erected, altered,
added to or enlarged, nor shall any land, building, structure, or prem-
ises be used, designated, or intended to be used for any purpose or
in any manner other than is included among the uses hereinafter list-
ed as permitted or conditional uses in the district in which such build-
ing, land, or premises are located.®
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In other words, if we donOt specifically allow it, you canOt do it.

The court had no problem with this case. Citing the evidence that the
code limited occupancy to OfamiliesO and Brown was, indeed, renting
to Ofamilies,O the court held in his favor. The Sandy ordinance did not
limit the rental of properties to a certain minimum period of time and
the city could not read in to the ordinance what the ordinance clear-
ly did not say. Although the city could have passed such an ordi-
nance, it had not. Lacking an ordinance, the zoning administrator
could not invent language that did not exist. This is not to say that
the court concluded that a community must list every use that is pro-
hibited in each zone in order to avoid a glue factory in the R-1 zone,
but the point was clearly made. Local leaders may impose a wide
range of restrictions by regulation, but they canOt enforce a law they
have not adopted.

Above is the home that Steve Brown rented overnight to skiers, giving rise to a
Utah appellate court decision that restated the rule that zoning ordinances are
to be interpreted narrowly and in favor of the use of the property.
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Does Every Word in an Ordinance Count ?

Case Law N Caster v. West Valley City

West Valley City was involved in another case that vividly illustrates
how strictly the courts read the ordinances.® A property owner
named Caster had a junkyard he called OBack Yard AutoO near t
Rocky Mountain Raceway on 2100 South. The junkyard could only
exist as a grandfathered use since it could not be legally created
under the current ordinance.

A grandfathered use must be continued without interruption by the
property owner in order to be legal. The city claimed that Caster had
abandoned the use because he had not sold or disassembled junk
cars for more than a year. The city wanted all junkyard activity to stop
and the old cars hauled away.

West Valley won at trial, but lost at the Court of Appeals. The record

showed there had been continuous use of the property to store aban-

doned autos for many years. The city ordinance defned the junkyard

use as Othe use of any Ib. . . for the sale, storage, keeping, or disas-
sembly of junk or discarded or salvaged material.O

Back Yard AutoOs non-conforming use of property was the subjectaster v.

West Valley City.
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Since the word OorO was used instead of the word Oand,O reasoned
appellate court, doing any of the listed activities preserved the right
to all of them. Since Caster had OstoredO and OkeptO old cars, he co
resume the OsaleO or OdisassemblyO at any time. The ordinance
interpreted as it readNand the junkyard use was preserved since the
ordinance provided that any one of the listed uses constituted a junk-
yard use.

Read the ordinance.

Bottom lineNread the ordinance. If it is not being interpreted correct-
ly and the result goes against your interests, an appeal can resolve
the matter in your favor.

2. Building, Fire, Landmark, Impact Fee and Health Code

Appeals

Nature of the decision

A specific application or interpretation of a local code or special-
ized ordinance can be appealed if the person objecting believes i
is being applied inappropriately. Each code typically makes a
provision for appeals from decisions interpreting or applying the
code.

When and where must the appeal be filed?

See the applicable code provisions. Perhaps no one has evq
checked to find out what appeals may be possible. Be patient ag
the local officials figure out how to respond to your request for
appeal. There is often no fee for an appeal.

Who makes the decision?

It depends on what the code says. The decision of abuilding inspec-
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tor may be appealed to the chief building official. The chief building
officalOs decision may be appealed to the local bidling inspection
board of appeals or to the state building board, for example.

What notices are required?

Sometimes none is required. If the entity making the decision is
a body defined as being subject to the Open and Public Meetingg
Act (most governmental bodies are), then the minimal 24-hour
notice must be provided.

What public input is required?

There is none required unless the board or official making the
decision invites or allows it.

What are the issues?

The main issue is whether the official whose decision is appealed
made a correct application of the code or rule. As with zoning
appeals, unless local ordinance provides otherwise, no deference
need be allowed the local official. The question is whether or not
the decision is Ocorrect,0O not whether or not the decision wa
supported by some good reason. See the discussion on pagd
190-191.

How is the decision appealed?

It depends on the code or ordinance involved. If no means of
appeal is provided, then a final decision, made after exhausting
local administrative remedies, can be appealed to the district
court. Arbitration or mediation also can be requested through the
property rights ombudsman.

Be certain the appeal is made in a timely manner. If you miss the
deadline, your appeal cannot be heard.
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Tips for participants

DonOt be shy. If you do not agree with a local decision involving
the codes and rules, find out how to appeal. Sometimes you will
get blank looks over the counter because no one has asked ho
to appeal before.

Prepare your information and make the appeal. The decision you
receive must be supported by substantial evidence and you are
entitled to a straight answer.

3. Takings Appeals Procedures

Nature of the decision

Every local government entity, including towns, cities, counties,
special districts, and others, must have an ordinance that allows
for a local appeal by a property owner who feels that a decision
made by the city or county has violated his constitutional prop-
erty rights.*

The appeal is guaranteed whether the issue involves a land usq
issue or not. Any OtakingO question may be appealed.

Local procedures vary, so there is no substitute for reading the
ordinance.

When and where must the appeal be filed?

See the local ordinance. There is often not a fee, although on
could be imposed by the local ordinance.

Who makes the decision?

It depends on the takings appeals ordinance. Usually it is the
council or county commission that hears the appeal. Sometimes
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there is a separate body appointed, or the board of adjustment
hears the matter.

What notices are required?

Only the minimal notice provided for in the Open and Public
Meetings Act is required.

What public input is required?

None is required, unless the local ordinance provides for public
input. No takings appeals ordinance | have seen provides for
public notice or input. The body making the decision would
usually allow public comment in the public meeting held to
resolve the issue, if the public showed up to comment, however.

What are the issues?

Simply stated, the question is whether a court would find the

local decision violates protected property rights. See the part of
Chapter 14 that deals with pitfalls related to private property

rights on pages 208-220.

How is the decision appealed?

Atakings claim can be brought into district court or a request for
arbitration or mediation can be filed with the private property
ombudsman.

Tips for participants

| recommend takings appeal process if anyone asks mefor my
opinion. There are some local ordinances, however, that require a
property owner to make extensive, intrusive disclos ures of his
property value, income from rentals, appraisals, pu rchase price
offers to sell or buy, etc., that the property owner may not wish to
reveal. | believe these requirements to be inappropriate in many
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cases, but some ordinances say they must be made irorder to
pursue an appeal. The process is optional, and thestate statute
says that you do not need to use the local takingsappeals procesy
before filing a complaint in district court or comi ng to the
ombudsman for further action. If the procedures in local ordi-
nance are unfairly intrusive, donOt use them? Feel free to contac
the property rights ombudsman for help with local t akings
appeals.

4. Alternative Dispute Resolution:
Mediation, Arbitration, and the Ombudsman

Utah is unique because we have a provision in state law that pro-
vides that any property owner who wishes to mediate or arbi-

trate some land use disputes may ask the property rights
ombudsman to arrange alternative dispute resolution . This
avoids court action because the ombudsman can OtollO the dea
line before which legal action must be filed. ** Your 30-day dead-
line is thus extended until the process of dispute resolution is
complete or the ombudsman decides not to proceed.

An OombudsmanO or OombudsO is someone whose salary is p
by government or business, but whose job it is to advocate for
the citizens or constituents of the employer. UtahOs propert
ombudsman is charged to:

1. advise property owners and government entities about
property rights;
provide information through seminars and publications
about property rights; and

help resolve disputes fairly, in accordance with existing
law, and without expensive and time-consuming legal
action."’
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There are several options available to local government entities
citizens, and property owners to resolve disputes:

1.

negotiationNwhen the parties attempt to work things out
between themselves;

conciliationNwhen either party contacts an outside per-
son such as the ombudsman for help. The ombudsman or
other neutral may contact the other parties and attempt
Oshuttle diplomacyO to resolve matters. There is no face-
to-face meeting;

mediationNAIl the parties meet together with a neutral
third party and attempt to resolve matters with the third
party acting as a facilitator and sounding board for ideas.
The mediator may then meet separately with each party
in a OcaucusO and attempt to reach a compromise solutio
to which all can agree. If all do not agree, there is no
mediated solution. The mediator does not impose a solu-
tion. She is just there to help grease the skids for resolu-
tion. If both parties do not agree to settle the matter, it
remains unresolved;

ombudsNAn ombuds is charged with investigating com-
plaints and recommending solutions. An ombuds does
express an opinion if appropriate. If his employer has
made an error in a matter involving a citizen or consumer,
he advises his employer of that error and recommends
corrective action. An ombuds also can act as a gatekeeper
in dispute resolution processes, attempting to solve prob-
lems at whatever level is the simplest, easiest, and least
frustrating to those involved; and/or

arbitrationNUnlike mediation, arbitration involves a neu-
tral third party who does express an opinion on the mat-
ter before him. If the parties have chosen binding arbitra-
tion, the decision by the arbitrator resolves the issues.
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Arbitration can be advisory, non-binding, or binding
unless appealed. An arbitration hearing can be like a
court almost, though it need not be so formal. It can be
very flexible and adjust to meet the needs of the parties
and the facts of a case. The property rights ombudsman
can arrange arbitration at the request of a property owner
in certain cases. If the property owner requests arbitration
and the ombudsman deems it appropriate, then the gov-
ernment entity must participate. The result of an arbitra-
tion through the ombudsman can be appealed to the dis-
trict court within 30 days. If it is not, the resulting arbitra-
tion award is binding on the parties. If it is appealed, all
legal rights remain, including the right to trial by jury.

Tips for participants

As the first Utah Property Rights Ombudsman, | have assisted
more than 4,000 property owners, professionals, and govern
ment officials in eight years. As a general rule, | have found that
earlier is better in terms of when outside information is helpful
and when attempts should be made to head off looming dis putes.
The more information that all involved have available to them
and the earlier the parties can consider options, the less likely it
is that someone will dig in to a hard position that makes the
process of dispute resolution harder.

If you have questions that | can assist with as ombudsman,
please feel free to call early. Most of the time, all I can do is give
a perspective and outline some options, sometimes acting as :
OcoachO for the parties as they work through the local exhaustio
of remedies process. | do not go to planning commission meet
ings and pretend to be some important guy from the state. But if
anyone involved wants to bounce some ideas off me or ask abou
procedures in general, | am happy to help. Call the numbers
found at the end of this book and | will assist as much as | can.
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There is only one of me, and | cover the entire state. At this writ-
ing | do not have any full-time support staff and deal through

voice mail and e-mail more than any other medium. | appreciate
your patience with the limitations placed on me, my budget, and
my time constraints.

The goal of the dispute resolution process through the property
rights ombudsman is not to ignore the law and merits of the mat-

ter. First of all, the process is designed to arrive at a solution thaf
both parties agree is better than the other options available. If
that consensus is not possible, the process should result in thg
same conclusion that a court would reach, but without all the

delay, cost, and hassle of litigation.

5. Legal ActionNWhen 1tOs Necessary

As a last resort, once the local appeals are exhausted and t
ombudsman either has no jurisdiction over the matter or you
have decided not to attempt to involve that office, you are at the
courthouse doors.

Rule no. 1: Do not miss the deadline to appeal. You must file a
appeal within 30 days of the date that a land use decision ig
made or you will probably lose your chance forever. ** The statute
says that a land use decision is rendered on the date that a writ
ten decision is issued, or otherwise as provided in local ordi-
nance®

Rule no. 2: Get a lawyer who understands land use law in Utah.
Not all do. While your family attorney may be helpful in gener-
al negotiations, working out the development agreement, or
evaluating the options, there is no substitute for someone who
understands the principles outlined in this book when it comes
time to file lawsuits.
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An attorney who is not acquainted with the process can make
some simple errors in the papers she files that will make your
case DOA at the courtroom. It is common for an attorney to miss
the chance to lay the proper record before the local appealg
processes only to find after a long legal battle that the Court of
Appeals must dismiss it because essential elements of the co
plaint are missing.

The attorney must be sure that all local appeals have bee
attempted and that he is working on the right theoryNwhether
for a legislative issue or an administrative matter.

When you do go to court, make sure you know what you want
and what you can expect to gain through the process. The plain-
tiffs in the board of adjustment case we discussed in Chapter
must have been pleased with their victory after claiming that the
proper procedures were not followed in granting the variance.
They were no doubt nonplussed, however, when the board sim-
ply heard the matter again, this time following the right proce-
dures, and granted the variance correctly. The same resul
remained after all that hassle and expense.

The remedy may be invalidationNwhere the decision made is
struck down. Often this means the local government entity sim-
ply makes the decision again, but this time follows procedure
correctly. Sometimes the result can change, but there is no
always a guarantee that will happen.

The person bringing the lawsuit may seek an injunction where
the effect of a decision is halted and everyone takes a time ou
while other issues are litigated. This can obviously be a very
effective tool. One advantage is that it is a quick remedy and
brings things to a head sooner. If implementation of a local deci-
sion is held up, then pressures build that would help promote a
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resolution earlier rather than later. An injunction is not always
available, and sometimes a lot of time and energy is spent with
no results.

Rarely is the remedy OmandamusO or a court order directing
someone to do something. It is not common, in light of the
extraordinary deference that courts grant to local government
entities, that a city or county is ordered to do anything. It does
happen, however. The ObuilderOs remedyO of having a buildin
permit revived and placed back into force, or the subdivision
approved by court order, can sometimes be the fairest result,
While this is often the prime hope of the plaintiff in a lawsuit, it
is rarely the result, so donOt go into the courtroom with unrealis-
tic expectations.

The result of legal action may be damages, but it rarely is. Usu
ally damages are only paid as Ojust compensationO in a Otakingy
claim to assert private property rights. Sometimes the plaintiff in
a lawsuit does not want compensationNthey want the project
stopped. Unfortunately for them, if an unconstitutional taking of
private property is proven, the result sometimes is that compen-
sation must be paid, not that the decision is rescinded.

As a practical matter, of course, most government entities do not
like to pay damages. Most takings cases result in rescission o
decisions and not the payment of damages.

One of the obvious goals of litigation is to get the other party into

a position where they will settle a case. This certainly happens
with government actions, but it is less likely. Remember that the
defendant in a land use case is often a city or county with more
resources than citizens and property owners have. It also is diffi-
cult to settle a case when that decision must be made by a dis
parate group like the council or commission rather than by an
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individual. Sometimes legal battles are like real onesNsuch as
the Civil War, which was expected to last a few weeks and went
on for five years, leaving incalculable damage to the nation.

It is certainly wise to consider all options before litigation. And
after a land use lawsuit is commenced by the filing of a Petition
for Review with the district court, it is still a good idea to pursue
every option to compromise and settle the matter, as long as set
tlement results in a fair resolution.

That said, however, there are certainly cases that must be hear
and must go to the appellate courts if we are to clarify the law.
Sometimes there are issues of such novelty and importance tha
the courts must take a position for the good of all. There is no
question that there are times when no other options exist, and
both government entities, property owners, citizens, and plan-
ners need answers that only the courts can give.
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