CHAPTER

How Projects are Reviewed
and Decisions are Made

Before understanding the process of approval, one must grasp

the difference between local legislativedecisions and local admin-

istrative or quasi-judicialdecisions. The Utah courts have pound-

ed on this issue in a handful of cases over the past few years in a
whole-hearted effort to help all those in the land use arena

understand it.*

Basically, the concept can be stated simply.

Legislative Actions: A legislative act is a decision made by a
public vote of the city council or county commission that results

in an ordinance, amendment to an ordinance, adoption of the
general plan, amendment to the plan, or creation of an official
policy, rule or code of general community-wide application.
Only a body of elected council members or county commission-
ers can make legislative decisions. These actions by local legis-
lators are afforded great deference by the courts. The local city
council or county commission has the discretion of adopting any
plan, ordinance, rule, or standard as a legislative act unless it can
be proven that their decision does not advance the general wel-
fare of the community. As long as it is Oreasonably debatableO
that the local decision advances the general welfare, and does
not violate state or federal statutes and constitutions, it will be
upheld.?
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Administrative Actions: When the council, commission, plan-
ning commission, board of adjustment, appeals authority, or
their staff administers and enforces a legislatively adopted plan,
ordinance, rule, or standard, however, their decisions are not leg-
islative acts. They are administrative or quasi-judicial acts and

they are not entitled to the same deference as legislative acts.

These non-legislative decisions must be supported by substantial
and factual evidence that must be included in a formal record of
the decisions?All actions and decisions made by staff, execu-
tives, boards of adjustment, appeals boards, and hearing officers
are administrative or quasi-judicial acts. Many decisions by leg-
islative bodies are not legislative at all, since they do not result in
an ordinance, general plan, code, rule or policy. Decisions involv-
ing individual subdivision approvals, variances, conditional use
permits, and site plans are never legislative. They are adminis-
trative and must all be supported by substantial evidence in the
record if they are to be legal and enforceable.

How is a Legislative Decision Challenged?

Case Law N HarmonOs v. Draper

In a recent case involving a local legislative decision, the company
that owns HarmonOs grocery stores made application to the City of
Draper for permission to build one of their prototype stores at 11400
South and 700 East. The area was shown on the general plan as
commercial but had been assigned a residential zone on an interim
basis, an assignment which would not allow the intensive use Har-
monQOs proposed. Although the planning ®ff recommended approval
and the planning commission also jumped on the bandwagon, the
application hit the skids before the city council.

A group of vocal neighbors, predictably concerned about the impact
of a 24-hour grocery store on their rear property lines, appeared
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e

A zoning request to allow this HarmonOs grocery store was first denied, then
approved, by the Draper city council. It was within the discretion of the coun-
cil to agree to change the zoning or not. The area zoning map and an aer-
ial photograph of the site are found on page 53.

before the city council and argued against approval. In this case, the
developer had done extensive studies and had its administrative
Oducks in a row.O The application included traffic studies, storm water
management plans, landscaping schemes, and parking design. The
architecture of the building was shown in detail and financial analy-
sis was done to show what a sales tax machine the proposed busi-
nesses would be for the City of Draper.

All this was inadequate in meeting the concerns of the neighbors,
however, and the city council agreed with them that the proposed
use was not compatible with nearby neighborhoods. The project was
denied, although there was clearly plenty of evidence offered upon
which the council could have based an approval.

HarmonOs took the matter to district court, claiming that the city

council had abused its discretion and that there were insufficient rea-

sons to support a denial. After losing in the trial court, HarmonOs
appealed to the Utah Court of Appeals.
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Above are some of the attractive homes that are near the new HarmonOs store.
The Draper city council had to grapple with the decision of what kind of com-
mercial use is compatible with Draper residents and how adjoining uses can

be buffered.

In a decision published in 2000, the court upheld the cityOs action?
Speaking unequivocally so as to not be misunderstood, the court

said:

HarmonOs presented ample information to the city council that
would have justified HarmonOs requested change in zoning
classification. However, in attacking the cityOs action, HarmonOs
burden was not to show that the city council had no reason to
deny HarmonOs application . . . Rather the burden was on HarmonOs
to show that the cityOs decision to preserve the status quo . . could

not promote the general welfare.
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Although HarmonOs presented evidence to support the position
that the proposed zone was reasonable, the city council, upon the
record before it, could have reasonably concluded that the use of
the property for residential purposes consistent with the current
zoning status was entirely appropriate 3

The court also held that the public clamor that occurred at the hear-
ing could be appropriately cited as a factor in the councilOs decision.
Although the comments by neighbors were not based on specific
facts or substantial evidence, legislative decisions need not be based
on that kind of analysis. The court stated:

Olt is a legislative bodyOs prerogative to determine public policy,
judicial bodyOs job to interpret the policy, and an administrative
bodyOs job to enforce the policy. Establishing zoning classifica-
tions reflects a legislative policy decision with which courts will
not interfere except in the most extreme cases. Indeed, we have
found no Utah case, nor a case from any other jurisdiction, in
which a zoning classification was reversed on grounds that it was
arbitrary and capricious.®

Validating the councilOs reliance on the concerns of neighbors, the
court said, Oln performing their duty._it is bah their privilege and obli-
gation to take into consideration their own knowledge of such mat-

ters and also to gather available pertinent information from all possi-

ble sources and give consideration to it in making their determina-
tion.®

The bottom line with legislative decisions is that, as the court stated,
it is nearly impossible to challenge them. Absent racial prejudice or

some other poisonous motive, legislative decisions are upheld by the
courts.

It is noteworthy that, despite its failure in the courts, HarmonOs did
build the store it originally proposed and it is in operation today at
11400 South and 700 East in Draper. How could this be after the
neighbors and the city prevailed at the Court of Appeals?
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Remember the standardNthe principle is neither that developers
always lose nor neighbors always win. The standard is that the leg-
islative body virtually always wins on legislative questions. In a later
city council vote (after an intervening election where new council
members were elected and before a council composed of some new
faces), HarmonOs won the zoning battle and received permission t
build. Had the neighbors challenged that second decision, they
would have faced the same problem HarmonOs faced originallyNit is
almost impossible to fight a local legislative decision. Just as Har-
monOs lost in its attempt to fight city hall, the neighbors also would
have lost if they had challenged the council. Local legislative land use
decisions can rarely be challenged legally.

This standard is not unique to Utah. Indeed, Justice Sutherland laid
down the language in that 1926 zoning case before the U.S. Supre
Court, stating that local zoning decisions need only be Ofairly debat-
ableO in order to be upheld?

egislative decisions include the following:

a Adopting the general plan.

Adopting or amending the zoning or dinance.

a
a Rezoning property to a new classification.
a

Adopting a subdivision ordinance or any other local law that will
be placed in the ordinance book.

Setting uniform, printed development standards, codes, and regu-
lations that are applicable generally to land use within the city, as
opposed to a specific development approval for a specific, isolated
application.
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How is an Administrative Decision Challenged?

Case Law N Wadsworth v. West Jordan

As a contrast to the way legislative decisions are reviewed by the
courts, consider the recent matter of Ralph L. Wadsworth Construc-
tion, Inc. versus West Jordan City? Wadsworth, as the property
owner, appeared before the West Jordan Planning Commission to ask
for a conditional use permit to allow outdoor storage at their pro-

posed construction yard and office in an industrial park. The land was
already zoned M-1, which permits light manufacturing and construc-

tion services. West Jordan zoning ordinances defined open storage as

a conditional use requiring approval by the West Jordan Planning Com-
mission®

The construction yard behind this building was the focus of a battle over co

ditional uses in West Jordan.
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When a land use board or commission reviews a conditional use per-
mit application it is involved in an administrative act. In this case,
since the land was already zoned for outdoor storage, the issue
involved limited discretion. The planning commission was only
empowered to impose reasonable conditions governing the manner
in which materials are to be stored outdoors. The previous legislative
decision to designate outdoor storage as a conditional use allowed in
the zone already settled the issue of whether or not outdoor storage
was appropriate and acceptable in the zone. The commission could
only prohibit outdoor storage outright in this administrative context if

it could show by substantial evidence on the record, as considered
under the standards set forth in the zoning ordinance, that the nega-
tive aspects of outdoor storage on the particular parcel involved could
not be mitigated because of special characteristics of this parcel.

When the planning commission met to consider WadsworthOs
request, representatives of neighboring property owners, including

representatives of Dannon Yogurt, appeared before it and expressed
concern that open storage would Oinduce rodent trafficO and creats
dust problems.® After delaying a decision for a few weeks so the
staff could review the matter, the commission denied the application.
Wadsworth appealed to the city council, which met on the matter a
few months later. Again, the neighbors appeared and protested.
Again, the conditional use permit application was denied.

As the basis for the denial, the council adopted these findings:

(1) The city has made a significant investment in bringing Dan-
non to the area and the attributes which attracted Dannon to
the area need to be maintained. Outdoor storage is detrimen-
tal to the area, making the area less attractive and injurious to
the goals of the city.

(2) Outdoor storage may be considered to be a nuisance to
neighboring property owners.

(3) Outdoor storage would encompass the majority of the parcel.
The area and intensity of outdoor storage are much different
than that of neighboring property owners.
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The attractive industrial OcampusO of Dannon Yogurt is near the site of a I
over outdoor storage. The more upscale industrial users in the area fought a g
struction companyOs request for less attractive uses in the industrial zone.

(4) Outdoor storage is detrimental to the existing and future busi-
nesses in the area and is nd harmonious with the goals of
the city.?
Most city officials reading these findings would probably consider
them typical of the type of conclusions commonly cited to support
local land use decisions. The trial court deemed them adequate, but

the Court of Appeals disagreed.

The standard for reviewing administrative decisions in Utah is that
they will only be upheld if they are supported by Osubstantial evi
dence in the record.OThis does not mean that all the evidence pre-
sented to the decision-makers must support the decision or even a
preponderance of the evidence must be found in favor. All that is

required is that the local decision-makers provide some credible, fac-
tual basis for their decisions and include it in the record of the pro-

ceedings. West Jordan did not do this in the Wadsworth matter.
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The city had argued that the findings listed above were adequate in
light of the Ogreat deal of deferenceO owed to local decisions. Thg
court held, however, that Othere is a significant distinction in the
degree of deference owed a municipalityOs land use decision depend
ing on whether it is made while the decision-making body is acting
in a legislative capacity or an administrative/adjudicative capacity.&
The court used strong language in reminding local officials that they
must do more than just speculate on the impact of proposed land
uses:

In denying [WadsworthOs] application, the city council relied on its
finding that O[t]he city has made a significant investment in bring-
ing Dannon to the area and . . . [o]utdoor storage is detrimental

to the area . . . and injurious to the goals of the city.O However,
the only evidence in the record supporting this finding is the con-
cerns expressed by neighboring landowners. The record does
not reveal whether the commissionOs staff actually investigated
the concerns raised at the public hearing or why they concluded

This is the Wadsworth construction yard. The Utah Court of Appeals held t

absenting substantial evidence to the contrary, the West Jordan Zoning O
nance must be applied to allow outdoor storage in this industrial zone.
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that outdoor storage on [WadsworthOs] prope[tyNWhich is located
in an M-1 zoneNwould be adverse to the cityOs goals.

In other words, the city had already covered the issue of compatibility
when it provided by ordinance that outdoor storage could be allowed

as a conditional use in the zone. That legislative decision to define
appropriate uses in the zone would have been given great deference
if the neighbors had challenged the legislative act of allowing storage
use in the M-1 zone when the zoning ordinance was adopted or
amended. Having made that policy decision in legislative process,
however, the city could not ignore its own conclusions as expressed
in the ordinance. How could the city state in an ordinance that stor-

age is appropriate and desirable if properly conditioned but then deny
an application for storage with broad language saying that such uses
were incompatible?

The cityOs inconsistency was too obvious for the courtOs taste and
went on to add:

Similarly, the sole evidence supporting the city councilOs determi-
nation that [WadsworthOs] outdoor storage Omay be considered a
nuisanceO is the concern raised by neighboring property owners
regarding potential increases in Orodent trafficO ahdust. Although
[the zoning ordinance] authorized the city council to deny
[WadsworthQs] application if it was Odeemed . . . a nuisance,O the
city council did not find that [W adsworthOs] ®rage would actually
congtitute a nuisance Thus, this finding was also insufficient to
justify denial of [the] conditional use application. *

Noting that there are other landowners in the area with outdoor stor-
age, the court simply could not understand where the evidence exist-
ed that would show how outdoor storage on WadsworthOs lot would
be detrimental to other landowners who also have outdoor storage on
their lots. In the context of administrative decisions, the lack of evi-
dence supporting a denial is fatal to the decision if appealed to court.
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Administrative decisions include the fo owing:

a Subdivision approvals.

a Approval of variances.
Decisions interpreting the meaning of the ordi
Appeals from decisions of zoning officials.
Issuing and enforcing building permits.
Zoning enforcement.
Regulation of non-conforming (grandfathered)
Any other decision that is not made by the legi

Any decision, even if made by the legislative b
sion does not result in a change to the city lim
map, the ordinances or the code books.

What is OSubstantial EvidenceOQ?

Substantial evidence is; more than a mere OscintillaO of evideng
though something less than the weight of the evidence.*

Note that in the Wadsworth case, the administrative decision
maker was the city council. Just because the legislative body id
making the decision does not mean that the decision is legisla
tive. Local boards, councils, and commissions often act in admin-
istrative capacities when they make land use decisions.

Of course, if the decision maker is not the council or county com-
mission, then the decision being made cannot be a legislativg
decision. The judgment calls made by the board of adjustment,
zoning administrator, appeals authority, building inspector, and
staff are always administrative or quasi-judicial and must there-
fore always be supported by substantial evidence when chal-
lenged.
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Those who master this principle will have covered a lot of

ground in understanding local land use procedures. It may seem
somewhat clear, but remember that the trial court in the
Wadsworth case agreed with West Jordan, and it took the Court
of Appeals to clear up the confusion about what constitutes sub-
stantial evidence. DonOt be discouraged if a local decision see

marginal and the appeal unpredictable. Even the judges donQ
agree on some cases, and there are few bright lines in this bus
ness.
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