
1. Religious Land Uses
In a world where we are getting used to the federal govern-
ment’s involvement in many areas of our lives, we must accom-
modate an increasing interest from Washington, D.C., in local
land use management. An example of this is the Religious Land
Use and Institutionalized Persons Act of 2000 (RLUIPA),1 a bill
co-sponsored by Utah’s own U. S. Senator Orrin Hatch and fel-
low Senator Ted Kennedy.

RLUIPA basically provides that if the user of land is a church,
then no land use regulation can be applied which imposes a
“substantial burden” on the religious exercises unless the local
government involved demonstrates two things:

1. the regulation furthers a “compelling”government inter-
est; and 

2. the regulation is the “least restrictive” means of achieving
the end desired.2

The property user must establish the regulation is a substantial
burden. Once that is accomplished, the government entity
imposing the burden must establish the compelling need and
that there is no less restrictive means of accomplishing the goal
of the regulation.3
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The local regulator also bears a burden in showing its regulations
treat a religious use no more harshly than non-religious uses;4 the
rules do not discriminate against any particular religious uses;5 no
rule acts to eliminate religious uses from a municipality or county;6

and no rule “unreasonably limits religious assemblies, institutions,
or structures within a jurisdiction.”7

The law also provides these rules are to be interpreted broadly to
protect religious freedom.8

The Utah State Legislature enacted a similar statute in 2005, guar-
anteeing the right to use land for religious purposes would be
protected by state, as well as federal law.9

These burdens are no small thing. As we discussed in Chapter 4,
local regulations typically will be upheld if it is “reasonably
debatable” they advance some public good. But under RLUIPA,
religious uses only can be substantially burdened by regulation if
the need for the regulation is “compelling,” which means the city
or county must prove the issue involves a significant matter of
public safety and health.

The U.S. Supreme Court said that the duty to show a “compelling
state interest” to justify a local regulation is “the most demand-
ing test known to constitutional law.”10

So, for example, occupancy and adequate exits from an auditorium
probably could be regulated, but building color, height, materials,
design, and setbacks probably could not. Purely aesthetic rules
might be suspended for religious uses, if they impose “substan-
tial” burdens.

This, of course, raises some interesting questions: 

• What is a “church” anyway?
• What is “religious exercise?”
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Case Law — Martin v. The Church of Jesus Christ
of Latter-day Saints

A case well-known to some Utahns illustrates the point. In 2000 in
Belmont, a suburb of Boston, MA, the Church of Jesus Christ of Lat-
ter-day Saints dedicated a temple which did not have a steeple. 

How Can Religious Uses Be Regulated?

After months of delay, the steeple is placed onto the LDS Temple near Boston,

Massachusetts. This only occurred after the state’s highest court ruled that reli-

gious uses were exempt from the local height restrictions. Deseret Morning
News.



The law apparently does not apply to the non-religious uses of a
church, but only the religious ones. So a church that operated a
cannery would be regulated just like any other cannery, but a
house of worship would be exempt from many controls.

While this case in Massachusetts was not under RLUIPA, the
state statute that was the basis for the church’s defense read in a
similar manner to the new federal statute and the new Utah law.
As the new laws are interpreted by the courts, we can expect sim-
ilar results.

A federal circuit court of appeals also held in 2003 that members
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The house of worship was built on a five-acre site in a residential
zone. Churches are an allowed use in the zone, but architectural con-
trols limit the height of buildings there. 

The Church of Jesus Christ of Latter-day Saints modified the plan to
propose a lower steeple, but one that still exceeded the limit signifi-
cantly.

In the trial that some neighbors brought against the church, the local
judge ruled that the height of the steeple was not “essential to the
worship” of the church. The Massachusetts Supreme Judicial Court
(the highest court in the commonwealth) ruled the trial court was
wrong:

It is not for judges to determine whether the inclusion of a partic-
ular architectural feature is “necessary” for a particular religion.  A
rose window at Notre Dame Cathedral, a balcony at St. Peters
Basilica, are judges to decide whether these architectural ele-
ments are “necessary” to the faith served by these buildings? [sic]
The judge found, as she was compelled to do in the face of over-
whelming and uncontradicted testimony that temples “are places
where Mormons conduct their sacred ceremonies.” No further
inquiry as to the applicability of the law [granting religious struc-
tures exemptions from local land use regulations] was warranted.11 



of a local city council could be personally liable for their actions
in denying an individual application for permission for religious
assembly.12

Attorneys’ fees are allowed as if any violation of RLUIPA were a
civil rights act violation.13

So, if the user of property in your community is a church, be pre-
pared to suspend the normal rules. The real potency of the act
is that it gives a religious institution that feels “put upon” by a
local land use regulation an immediate appeal to federal court.
This is a very powerful tool, since normal land use claims must
go through the state court system only,  never receiving what
some consider the more sophisticated and unbiased services of a
federal judge.

The best advice to all involved in the review and approval of reli-
gious land uses is, of course, to engage in an earnest discussion
of what can be accommodated without resorting to legal wran-
gling and court action. Once RLUIPA is understood by all, the
issues should be much easier to resolve. Those working to
resolve problems in good will can save time, hassle, and money,
including the limited resources of a church.14

2. Group Homes—Fair Housing Act
As with religious uses, the U.S. Congress has entered the arena
of local land use regulation when housing for those with disabil-
ities is involved. 

The federal Fair Housing Act15 provides that it is unlawful to dis-
criminate in the sale or rental, or to otherwise make unavailable
or deny a dwelling to any buyer or renter because of a handi-
cap.16
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A person is handicapped if he or she has a mental or physical
impairment.17 This could include a wide range of limitations on
a person’s life and health, including the effects of recovering
from drug and alcohol addiction.18

A local regulation may be found in violation of the act if it is
shown to have a “disparate impact” on a particular group of peo-
ple that the act was enacted to protect.19 Another standard in the
act is that local rules are in violation if they fail to make “reason-
able accommodations,” in allowing  people with disabilities an
equal opportunity to live in a dwelling.

When these rules are applied, the local government must balance
the interests of the person with a disability against the demands
of public health, safety, and welfare. What is forbidden is for
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St. Stephen’s Church is located beside Truman Elementary in West Valley City. A
case decided in 2000 involved a proposal to locate a group home for those recovering
from substance addictions next to the church and school.



local policies or practices to have a discriminatory effect. A group
which claims discrimination must establish that others in a sim-
ilar situation are treated differently even if that discrimination is
unintentional.20 

If all group homes in a community are treated the same, then no
violation of the Fair Housing Act would occur. But if homes for
recovering substance abusers are not given the same allowances
as sorority houses, for example, then the red flags of the act may
be triggered.21

The other issue is whether or not the community is making a
reasonable accommodation of a proposed group home use.
“Reasonable accommodation” has been interpreted to mean that
the city or county must change any rule that is not justified by a
compelling state interest so that the rule does not place onerous
burdens on handicapped individuals.22

Remember, of course, that the word “reasonable” is used here.
The community must only adjust the rules if to do so is reason-
able under the circumstances. Factors such as traffic, congestion,
and cost may be used to review what is reasonable, but they may
only be applied to limit dwelling units for the disabled if there
are no less burdensome options available to offset the impact of
group living. The characteristics of a proposed group home that
are used to consider what accommodations are reasonable can-
not include those that would only apply to a group home for the
disabled.23

Of course the analysis involved in these cases is an administra-
tive one and any conclusions drawn must be based on substan-
tial evidence on the record. To deny or overly burden a proposed
group home with only the complaints of neighbors as a basis will
surely run afoul of the act.24
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Case Law — Episcopal Church v. West Valley City

An example of this comes from West Valley City where the Episcopal
Church of Utah is affiliated with a residential treatment facility for
recovering drug addicts and alcoholics known as The Haven. The pro-
posal was to meet the increasing need for such a facility by using the
vacant lot adjacent to St. Stephen’s Church at 4615 South 3200 West
in West Valley City.

The work of the Episcopal Church in Utah is legendary, and there is
no way to really over-praise the tremendous efforts made for the
homeless and disadvantaged in our state that the church has
achieved. But when they proposed a group home next door to the
playground at Harry S Truman Elementary School, the local residents

The act also has been interpreted to impose the burden of mak-
ing accommodations on the local government, not on the appli-
cant. If the community determines the use does not fit in a cer-
tain area, for purely empirical reasons, it still may bear the bur-
den of suggesting some options that would allow the group
home to locate in town. In a Utah case, the court held “the
responsibility rested with the city to initiate and make the accom-
modation.”25

The obvious discomfort this places on local political office hold-
ers is predictable. There could hardly be anything in the land use
arena more unpleasant than to tell the neighbors rallying against
a home for those recovering from substance abuse that they must
not only endure the placement of the home in their neighbor-
hood but “accommodate” it. Despite the belief of this author that
many of the negatives associated with some land uses are more
perceived than real, it would be unrealistic to discount the strong
reaction that neighbors have when such uses are proposed in
their own back yards.
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How Can We Regulate Group Homes?
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objected. They objected strongly and they objected long and loudly.
Ironically, there was no forum for them to voice that objection for-
mally because the prospective group home, as proposed under the
West Valley zoning ordinances, did not need any approvals that
required a public hearing.

The premises were zoned R-1-8, which allowed residential uses. The
group home is a residential use and, under the Fair Housing Act, it
must be allowed in any residential zone just like a single family home.
Since someone proposing to build a single family home just needs to
get a building permit, then a building permit is all the act says is
needed for a group home.

West Valley City was understandably reluctant to grant the approval
as casually as a building permit for a home is handled, so a lawsuit
resulted.

St. Stephen’s Episcopal Church as seen behind a playground at Truman Ele-

mentary in West Valley City. The proposed group home would have been on

land to the right side of the church in this photograph.



The federal court in Salt Lake City held that the church had not estab-
lished that the denial of the permit was discriminatory, because no
evidence was offered by the church that other group homes were
treated differently than theirs. But the church won on the “reasonable
accommodations” test. 

While the city claimed to have offered help in the location of the
group home, the court held that:

In the present case, no evidence whatsoever has been estab-
lished other than the complaints of neighbors. Regardless of who
bears the burden here, it is clear that the City has made no
attempt to accommodate this facility. In fact, a decision was
made to deny the permit for the facility before the application
was even received.26

On the other hand (the church) has asserted that there is a great
need for Haven West to be a group facility located in a residential
neighborhood. Those recovering from addiction have been shown
to benefit from living with others in similar situations, and their
presence in residential neighborhoods allows the recovering indi-
viduals to re-integrate into the community at large. It thus
appears that there is currently no other way for recovering
addicts who require this facility to receive housing in West Valley
City.27

The church won the case and is now working with West Valley City
to design “reasonable accommodations” that will allow this facility to
be built.

Like the federal act related to religious uses, the Fair Housing Act
has teeth, allows for immediate access to federal courts, and for
legal fees for successful plaintiffs. Those who must deal with
proposed group homes in a community would do well to under-
stand the broad provisions of the Fair Housing Act as they make
the “reasonable accommodations” necessary to allow such uses
and comply with the act.
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3. Cellular Towers and Communications Facilities
The federal Telecommunications Act of 1996 (TCA) was passed
with the clear intent to “preempt certain areas of local zoning
control.”27 The justification for doing this was that there was a
national need to provide “a framework designed to accelerate
rapidly private sector deployment of advanced telecommunica-
tions services to all Americans.”29

The TCA basically provides that local regulations must not play
favorites between different providers of wireless services and
should allow personal wireless services to be provided.30

The law also provides that local land use regulators may not cite
“environmental effects of radio frequency emissions” as a basis
for regulation if the facilities comply with the rules of the Feder-
al Communications Commission.31

A wireless company who wishes to complain about inappropri-
ate regulation has direct access to state court, federal court, or
even the FCC with its complaints.32

The theme here, if not already apparent, is that the hands of local
governments will be tied by Congress when enough anecdotes
about irrational or discriminatory land use decisions make it to
the ears of powerful legislators. 

In the case of the wireless rules, it is obvious there are influential
lobbyists who convinced a few senators and members of con-
gress that the competitive nature of the marketplace depended
on federal preemption of local law because NIMBYs and small-
town politicians were making irrational decisions based on
rumors of health problems near radio towers. The quick solu-
tion? A federal law that put an end to such local excesses and tied
the hands of local regulators from sea to shining sea.
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On the other hand, local regulation of communication towers
has been upheld where they relate to some proper zoning pur-
pose. Restrictions on location, placement, height, fencing, mini-
mum land area, setback, screening, painting, landscaping, or
even disguises are likely to be upheld if they do not so burden
the use as to be unreasonable.33

Subsequently, as participants in the land use arena, we must
understand these federal rules resulted from what Congress
determined was excessive regulation by local government. If we
exercise self-restraint in our tendency to regulate, such heavy-
handed federal regulations will often be unnecessary.

4. Sexually-oriented Businesses
SOBs, as they are unaffectionately known in local land use cir-
cles, are as volatile a subject as there is in this corner of the law.
Few are willing to admit to frequenting them, but they generate
tens of billions of dollars in revenues nationwide. The major
advantage is that the U.S. Supreme Court has allowed them to be
included in the definition of “free speech” that the Bill of Rights
is supposed to protect.

This means that when those who wish to promote adult enter-
tainment—bookstores, cable channels, video stores, and other
similar uses—go to court to challenge local land use regulations,
they often win.

There are abundant provisions in state law that are designed to
allow local government to regulate SOBs.34 But the preemptive
power of the federal courts makes regulation very tricky in actu-
al practice. Basically, there are some ways that SOBs can be reg-
ulated if done carefully, and some that are just simply off-limits.

The most effective way most communities have found to limit
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the negative effects of SOBs has been through licensing rather
than through land use restrictions. A discussion of this option is
beyond the scope of this book, but those interested would do
well to investigate licensing as well as land use rules to design
the kind of regulation is most likely to be upheld.35

The general guidelines that apply to SOB regulations are:

1. When a municipality attempts to regulate speech, the nor-
mal deference extended by the courts is lost, and there is
no presumption of constitutionality. The burden shifts to
local government to justify the regulations imposed.

2. The regulations must be shown to flow from external
effects of the business and not from local political pres-
sures. They must be carefully drafted, and this is no place
for amateurs. The consequences of violating someone’s free
speech under the Civil Rights Act can be significant and
personal.
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Adult businesses are more common and more profitable than ever. While they may be
regulated, communities seeking to totally eliminate them will run into the free speech
protection of the first amendment.



3. A community cannot eliminate all SOBs within the city
limits, either by attempting to do so outright or through
the back door by imposing burdens that no business per-
son can meet. There must be enough locations identified
as being available for adult uses in the community that
those wishing to establish an SOB can do so reasonably.

4. Ordinances can be upheld if they address undesirable sec-
ondary effects of SOBs and do so with sufficient evidence
supporting their regulations. The rules should be “con-
tent-neutral” and apply to all situations where similar sec-
ondary effects may apply and not just to SOBs. Distance
limitations to churches, schools, and other SOBs have
been upheld. A ban on total nudity also has been upheld,
although several cases involved in this specific issue are
making their way through the Utah courts as this publica-
tion is being written.

5. Sign Ordinances
Regulation of business signs raises the specter of free speech
because that’s what signs do—they communicate “commercial
speech” to the public. Some object to them as much as they do to
adult uses because they consider signs ugly in any form. Others,
including just about every mom and pop in business for them-
selves, consider their signs as one of their most significant busi-
ness assets.

A growing inclination to regulate signs more heavily has caused
considerable give and take in the land use arena over the past
few years. Much of the discussion is about local options and dis-
cretion. Extensive regulation of signs will be upheld as legal, but
there are some bedrock rules that must be considered first if sign
regulations are to be appropriately enacted.
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First of all, this is a free speech issue and the U.S. Supreme Court
has laid down the base rules. Regulations cannot be arbitrary or
unreasonable. They must be “content neutral.”36 For example, the
author recently read a local ordinance that prohibited all signs in
residential areas except those related to “seasonal sales of locally
produced fruit and vegetables.” Such an Ordinance would be
stricken, since the ordinance cannot delve into content. A rea-
sonable distinction between “commercial” and “non-commer-
cial” signs can be upheld so that large directional signs can be
used on the freeways without allowing similar overhead signs
advertising businesses at each interchange.

On the other hand, if commercial signs are allowed, then non-
commercial signs also must be allowed.37 Some signs, such as
those offering a property “for sale” or expressing a political view,
cannot be banned in any neighborhood, although the size, quan-
tity, and number of signs can be reasonably restricted. Signs can
be banned on utility poles, trees, sidewalks and wires, but not on
private lawns or in the window of a home.38

An ordinance cannot ban all signs. Sometimes off-premise signs
can be restricted more than the signs that advertise a business
located on the same site as the sign.

Restrictions on the “time, place, and manner” of sign usage can
survive challenge if they are shown to be reasonable and neces-
sary in advancing a legitimate public purpose.39

Existing signs often are protected as “grandfathered” and known
as “non-conforming.” The Utah Legislature has provided special
protection for some such signs.40

The attractive appearance of a community can be the basis for a
sign ordinance, as long as all new signs are treated alike.41 Cer-
tain death can be predicted for an ordinance that pretends to give
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local officials the ability to accept or reject signs based on their
opinions without clear standards and guidelines for the issuance
of permits. Valid ordinances must be supported by evidence that
they seek to further a compelling state interest, directly advance
that purpose, and are narrowly drafted to be no more restrictive
than needed to achieve the public good desired.42

Once these basic, constitutional standards are accommodated,
local sign ordinances become a matter of local discretion.
Remember that the highly restrictive sign controls in Scottsdale,
AZ, or Charleston, SC, exist under the same constitution that
applies in Utah. The most significant aspects of a local sign ordi-
nance are likely to remain political questions decided by majori-
ty vote, not the constitutional limits that can be accommodated
by skillful draftsmanship.43

6. Billboards
A brief discussion of billboards as distinctly regulated is justified
mainly because of the unique status granted them under Utah
state law. Such ordinances routinely differentiate between “on
premise” signs and “off premise” signs. The off premise signs are
usually billboards. On premise signs are generally allowed with
much more flexibility and acceptance than those located off
premises. At the local level, the sign that a “mom and pop” want
to install is usually looked upon with some favor, while the
absentee corporate owners of the large billboard panels are
sometimes not afforded much hospitality.

At the state and federal level, however, the scale is tipped. The
outdoor advertising industry has been very savvy and actively
involved in political campaigns, lobbying, and influencing fed-
eral and state legislation.

The discretion of local municipal officials and the Utah Depart-
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ment of Transportation is somewhat limited by targeted state
statutes, which provide that:

Non-conforming billboards cannot be amortized (phased out
over time) like other non-conforming uses or terminated by
fire or other causality.44

Billboards can only be acquired through eminent domain or
voluntary agreement with the sign owner.45

Outdoor advertising is regulated by state law as well, and the
number, size, and location of signs can be regulated.46 Special
licenses and permits are required to install a billboard, but many
existed before such laws came into effect. Under the Utah Out-
door Advertising Act, if a state highway project requires the
removal of a sign, the owner has a statutory right to relocate it at
the expense of the governmental entity funding the road proj-
ect.47 Billboard owners also have the right to raise their signs if
visibility is reduced by soundwalls or other highway improve-
ments.48

Local government entities are directed by state statute to allow
the relocation or height adjustment as a special exception to the
zoning ordinance.49

These protections are not extended to the signs of local business-
es. The definition of “Billboard” in the code refers specifically to
signs that do not advertise a business located on the same premises
as the sign.50

As you can tell, the land use rules that apply to billboards are
unique. If one is interested in this corner of the law, state statutes
must  be reviewed since they will control if there is any conflict
with local ordinances.
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